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Michelle L. Corea o .
mcorea@capehart.com Over the last several months, a number of significant cases have been decided

Patrici by the New Jersey appeals courts -- either the Appellate Division or Supreme
atricia L. Dee ; . . . .

pdee@capehart.com Court -- that pertain to the defense of tort claims or insurance claims. Below is a
summary of these cases. A complete copy of any of the cases or additional

John K. Fiorilla information on these topics is available upon request.

jfiorilla@capehart.com

Robert A. Hicken

thicken@capehart.com Luchejko v. City of Hoboken (Supreme Court July 2011)
Kali A. Hira The New Jersey Supreme Court decided that a condominium association and
khira@capehart.com its management company were not liable to a pedestrian who was injured when
Carol L. Jennings he fell on black ice on the sidewalk abutting the condominium complex. The court
cjennings@capehart.com found that the condominium association did not qualify as a commercial property
Matthew R. Litt owner. As a residential owner, the Court held that it had no liability, in accordance
mlitt@capehart.com with well settled law.
Paralegals This case is particularly significant for public entities because municipalities can
Patricia M. Beringer typically pass along liability for an acciden't ona 'publi'c sidewalk to an abutting
pberinger@capehart.com commercial landowner, but not to an abutting residential landowner.
Beverly C. Bogdan .
bbogdan@capehart.com Abouzaid v. Mansard Gardens, 207 N.J. 67 (Supreme Court June 2011)
The New Jersey Supreme Court held that a claim filed under Portee v. Jaffee
This Newsletter is published by Capehart triggered a duty to defend under a CGL policy even if the Portee complaint fails
Scatchard. It is provided solely as legal to allege a bodily injury. While a Portee claim may not have a physical component

information, not legal advice. Legal advice

depends, fo a large extent. upon the (so as to quglify as a “bgdily injury” under the poIicy),. thel extraordinary level of
particular facts of a matter. For legal emotional distress required to support a Portee claim, in most cases, has a
advice, contact your legal advisor. physical component. Thus, a policy providing coverage for claims of “bodily injury”
8000 Midlantic Dr., Ste 300 S will require a defense from the filing of the complaint unless such defense is
Mount Laurel, NJ 08054 specifically excluded by other contract language.
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fraudulent concealment with fraud being an excluded
claim. Because this claim could have been brought as an
application to reopen the prior bodily injury litigation, which
was a covered claim, the carrier would have had a duty to
provide a defense up until the court found fraud or
misrepresentation. Where an action alleges covered and
non-covered claims, the carrier is required to defend until
all covered claims have been resolved. Here, the
spoliation claim was resolved in favor of the insured. Thus,
the carrier’s duty to defend was converted to an obligation
to pay all costs of defense.

The Abouzaid and Carlin cases are examples of how the
New Jersey courts strive to find coverage for insureds
under insurance policies.

Perrelli v. Pastorelle, 206 N.J. 193 (Supreme Court
June 2011)

Construing N.J.S.A. 39:6A-4.5(a), which bars an
uninsured driver from pursuing an action to recover
damages while “operating” an uninsured vehicle, the New
Jersey Supreme Court found that the person does not
have to actually be driving the vehicle at the time of the
accident to be barred from suing for injuries. The Court
found this provision to be equally applicable to either the
driver or the passenger, if injured while in their uninsured
vehicle. Thus, the uninsured’s claim for personal injuries
was barred.

Aronberg v. Tolbert (Supreme Court August 2011)

The New Jersey Supreme Court considered whether the
heir of an uninsured driver could sue under the Wrongful

Death Act or whether the statute, N.J.S.A. 39:6A-4.5(a),
which bars a lawsuit for personal injuries by an insured
motorist, extinguished that claim, just as it did the survival
action. The Court found that when an uninsured motorist’s
claim was barred by this statute, an heir had no right of
recovery under the Wrongful Death Act. The heir should
have no greater right that the motorist to make a claim.

The Perrelli and Aronberg cases demonstrate the
Supreme Court’s enforcement of the compulsory New
Jersey insurance laws if an individual wishes to sue for
injuries suffered in an auto accident.

Kieffer v. High Point Ins. Co. (App. Div. August 2011)

This case involved first party insurance claims brought
against three different carriers in these consolidated
appeals due to vehicular mishaps. Plaintiffs claimed that
they should be entitled to be paid for the diminution in
values of their cars. All of the policies excluded coverage
for diminution in value as a covered claim. Despite various
arguments by the plaintiffs to avoid the application of the
exclusion such as an ambiguous definition of repair and
replace, a reasonable expectation argument, and violation
of public policy, the Appellate Division found the exclusion
to be valid and dismissed the claims for diminution in
value.

This case showed some creative arguments by plaintiffs’
counsel - although none carried the day before the
Appellate Division.

In addition to editing the Litigation Quarterly, Betsy G.
Ramos, Esq. is co-chair of Capehart Scatchard’s
Litigation practice and has been recognized as one
of South Jersey’s Top Attorneys as published by SJ
Magazine. She has over 25 years experience as a
litigator handling matters including tort claims and
civil rights defense, business litigation, employment
litigation, construction litigation, insurance coverage,

tort defense, and general litigation.
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If you have any suggestions for future articles, please contact Newsletter Editor and Litigation Group Co-Chair, Betsy G. Ramos, Esq.,
via telephone at 856.914.2052 or via email at bramos@capehart.com.

This newsletter is published for our clients, friends and professional associates. It is designed to provide accurate and authoritative
information with respect to the subject covered. The information contained in this newsletter is intended to be general in nature. In
addition, state law may have an impact on specific situations. Before any action is taken based upon this information, it is essential that competent, indi-
vidual, professional advice be obtained.
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