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H LLMAN, District Judge

This matter concerns constitutional clainms arising out of
t he enforcenment of a nunicipal ordi nance governing the
i nspection of, and issuance of certificates of occupancy
(“CO) for, residential properties. Pending before the Court
is the notion of Defendants for summary judgnent on all of
Plaintiff’s clains, as well as Plaintiff’s notion for |eave to
file an anmended conplaint. For the reasons expressed bel ow,
Def endants’ notion will be granted, and Plaintiff’s notion
wi || be deni ed.

BACKGROUND

Plaintiff, WIlliamA Reed, Jr., held powers of attorney
over the affairs of his nother, Elsie M Reed, who owned a
home at 28 Pear Street in Palnyra, New Jersey. M. Reed |lived
in the hone until July 2012. 1In early 2013, Plaintiff w shed
to sell the house in “as is” condition. The tax assessed
val ue of the property as of January 7, 2013 was $134, 900.

In February 2014, Plaintiff found a buyer who was in the
home renodeling business, and after several inspections of the
property, offered plaintiff $95,000. By the end of February
2014, the buyer had secured a nortgage and the parties were
ready to close on the property no later than April 1, 2014

because tinme was of the essence for the buyer.
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On February 27, 2014, Plaintiff sent an email to
defendant Tracy Kilner, who is the Borough's housing official,
to inquire about the Borough’s ordinance requiring a hone
owner to obtain a CO fromthe Borough prior to the sale of a
home. Kilnmer replied to Plaintiff’s email and informed him
t hat such an ordi nance was in effect and Plaintiff was
required to obtain a CO Kilnmer perfornmed an inspection of
the property on March 10, 2014 and found 33 code viol ations.
Plaintiff was initially afforded until April 30, 2014 to
correct the code violations, but at Plaintiff’s request for an
extension Kilnmer provided Plaintiff with as nmuch tinme as he
needed to make the repairs.

Plaintiff clainms that even though the buyer still w shed
to purchase the property after the March 10, 2014 inspection
report, the parties could not go through with the sale by the
April 1, 2014 closing date without a CO Utimtely, the sale
fell through. By Septenber 2014, Plaintiff, after “great

har dshi p and expense,” fixed the code violations. On
Sept enber 16, 2014, Kilner re-inspected the property and
issued a COto Plaintiff. On Decenber 15, 2014, the property
sold to a different buyer for $115, 000.

Al t hough as di scussed bel ow he makes ot her argunents,

Plaintiff’s primary assertion is that Kilnmer and the Borough

viol ated his substantive due process rights when they required

3
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himto conply with the CO Ordi nance in February 2014, even

t hough he clains that the effective date of that O di nance was
on hold until April 1, 2014, as set forth on the Borough's
webpage. !

Def endants have noved for summary judgnent in their
favor. They argue that: (1) Plaintiff |acks standing to
assert his substantive due process clai mbecause he was not
t he owner of the property when the all eged unconstitutional
conduct occurred; (2) the Ordinance requiring a COprior to
sale was in effect as of February 1, 2014 and therefore in
effect at the time Plaintiff contacted Kilnmer and she
performed the inspection; (3) because the O dinance was in
effect and is otherwise |awful, their conduct cannot be held
to “shock the conscience”; and (4) Plaintiff ultimately sold
t he house for $20,000 nore than the original buyer had offered

Plaintiff.?2

1 As discussed below, the original Odinance requiring a CO
before a residence could be resold and occupi ed was O di nance
2013-17 introduced on May 20, 2013 and adopted on June 17,
2013. It appears that before that date, honeowners were free
to buy and sell homes even if they could not be legally
occupi ed under | ocal standards. O dinance 2013-25, adopted on
August 19, 2013, anended portions of O dinance 2013-17
effective as of COctober 1, 2013. O dinance 2013-28, adopted
on Novenber 4, 2013, which further anended the original

Ordi nance 2013-17, becane effective on February 1, 2014.

2 Defendants have al so noved for judgnent in their favor on
Plaintiff’s clainms under the “takings clause” and for

“sel ective enforcenment.” Plaintiff has conceded the entry of
judgnent in Defendants’ favor on those clains.

4
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In response, Plaintiff argues that: (1) he has standing
to assert his due process clainms as he held a power of
attorney fromhis incapacitated nother;3 (2) the O di nance was
not in effect as shown by the Borough’s website, which
provi des that after the request of the mayor to hold off on
its inplenentation, the Ordinance becane effective as of Apri
1, 2014; (3) if the Ordinance was in effect on the date of the
proposed sale, Kilner never infornmed himthat he could have
obtai ned a tenporary certificate of occupancy, which woul d
have saved the sale with the original buyer;4 and (4) if the
Ordinance was in effect on the date of the proposed sal e,
Kilmer failed to accurately describe the O di nance which as of
at |l east Cctober 1, 2013 nerely required a CO before re-
occupancy not as a pre-condition to a sale.

In conjunction with his opposition to Defendants’ notion,
Plaintiff has filed a notion to file an amended conpl ai nt.
Plaintiff seeks to add as a new defendant the Borough's

adm ni strator, John Gural, who was the author of the Borough’s

3Plaintiff's nother is now deceased.

4 As discussed below, the allegation that Kilnmer never inforned
Plaintiff of the option of a tenporary COis not included in
his current conplaint, nor is the assertion that Kilmer msled
Plaintiff when she stated that a COwas required prior to the
sal e of his hone even though the version of the Ordinance in
effect permtted the sale of a honme without a CO so | ong as

t he new buyer obtained a CO before re-occupancy. In light of
Plaintiff’s notion to anmend, the Court addresses these
argunment s nonet hel ess.
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website. Plaintiff also seeks to add the mayor back into the
case.> Plaintiff further seeks to assert clains against the

Bor ough under Monell v. Dept. of Social Services of Gty of

New York, 436 U S. 658, 694 (1978).

Def endant s have opposed Plaintiff’s notion, arguing that
not only are Plaintiff’'s proposed anmendnents futile, they are
i nequi tabl e because Plaintiff has been aware of Gural since
the inception of the case, or at |east by the end of
di scovery, which concluded on June 30, 2016, and Plaintiff’s
third attenpt to assert clains against Scheffler are as
unavailing as the first two.

DI SCUSSI ON

A Subj ect matter jurisdiction
Plaintiff has brought his clains pursuant to 42 U.S.C. §

1983,6 as well as the New Jersey constitution and New Jersey

51n his original conmplaint, Plaintiff asserted cl ai ns agai nst
t he Borough’s mayor, Karen Scheffler, for free speech

viol ations and defamation/false light. The Court granted
Scheffler’s notion to dism ss (Docket No. 23), denied
Plaintiff’s notion for reconsideration (Docket No. 37), and
denied Plaintiff’s notion to amend his conplaint in an attenpt
to revive his clains against Scheffler (Docket No. 65). In
hi s proposed anended conplaint, Plaintiff clainms that CGural,
Scheffler, and Kilmer are policynakers for the Borough, and
once again clainms that Scheffler violated his First Amendnent
rights.

6 42 U S.C § 1983, which provides in pertinent part:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory,

6
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state law. This Court has jurisdiction over Plaintiff’s
federal clains under 28 U S.C. § 1331, and suppl enent al
jurisdiction over Plaintiff's state |aw clainms under 28 U S. C.
§ 1367.

B. Standard for Motion for Summary Judgnent

Summary judgnent is appropriate where the Court is
satisfied that the materials in the record, including
depositions, docunents, electronically stored infornmation,
affidavits or declarations, stipulations, adm ssions, or
interrogatory answers, denonstrate that there is no genuine
issue as to any material fact and that the noving party is

entitled to a judgnent as a matter of law. Cel otex Corp. V.

Catrett, 477 U.S. 317, 330 (1986); Fed. R Cv. P. 56(a).
An issue is “genuine” if it is supported by evidence such

that a reasonable jury could return a verdict in the nonnoving

subj ects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shall be
l[iable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

“By its ternms, of course, the statute creates no substantive
rights; it merely provides renedies for deprivations of rights
established el sewhere.” City of klahoma Cty v. Tuttle, 471
U S. 808, 816 (1985). Thus, “[t]o establish a clai munder 42
US C 8§ 1983, [a plaintiff] nmust denonstrate a violation of a
right secured by the Constitution and the aws of the United
States [and] that the alleged deprivation was commtted by a
person acting under color of state law.” Moore v. Tartler,
986 F.2d 682, 685 (3d Cir. 1993).

7
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party’s favor. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). A fact is “material” if, under the governing
substantive |aw, a dispute about the fact m ght affect the
outconme of the suit. 1d. 1In considering a notion for sunmary
judgment, a district court may not nmake credibility

determ nations or engage in any wei ghing of the evidence;

i nstead, the non-noving party's evidence “is to be believed
and all justifiable inferences are to be drawn in his favor.”

Marino v. Industrial Crating Co., 358 F.3d 241, 247 (3d G

2004) (quoting Anderson, 477 U.S. at 255).
Initially, the noving party has the burden of
denonstrating the absence of a genuine issue of material fact.

Cel otex Corp. v. Catrett, 477 U S. 317, 323 (1986). Once the

nmoving party has nmet this burden, the nonnoving party nust
identify, by affidavits or otherw se, specific facts show ng
that there is a genuine issue for trial. Id. Thus, to

w thstand a properly supported notion for summary judgnent,

t he nonnoving party nust identify specific facts and
affirmati ve evidence that contradict those offered by the
movi ng party. Anderson, 477 U. S. at 256-57. A party opposing
summary judgnent nust do nore than just rest upon nere

al | egati ons, general denials, or vague statenents. Sal dana v.

Kmart Corp., 260 F.3d 228, 232 (3d Gir. 2001).
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C. Anal ysi s
1. Def endants’ notion for summary judgnent

Plaintiff clainms that Defendants’ enforcenent of the CO
Ordi nance deprived himof a property interest when he | ost the
original buyer of his nother’s house and was forced to foot
the cost of repairs, upkeep, and property taxes until he found
a new buyer. Plaintiff argues he would not have been deprived
of that property interest if Defendants had not inproperly
enforced the O dinance, which was not in effect at the tine,
as reflected by the Borough’' s webpage.

Plaintiff, by way of his proposed anended conpl aint, also
argues as an apparent alternative theory of liability, that
Kilmer’s failure to apprise himof the option of a tenporary
CO expressly permtted in the chall enged ordi nance, deprived
himof a property interest. Lastly, Plaintiff argues that
Kilmer informed himthat a CO was required prior to the sale
of his home even though the version of the Ordinance the
Borough asserts was in effect at the tinme he contacted her
permtted the sale of a home without a CO so |long as the new
buyer did not occupy the structure before a CO was obt ai ned.

Def endants counter that the April 1, 2014 effective date
on the website was a typographical error. Defendants further
argue that regardl ess of what the webpage said, the actual

effective date of O di nance 2013-28, which was an anmendnent to

9
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the original Odinance 2013-17, was February 1, 2014, and its
effective date had never been placed on hold, despite the
mayor’s purported wish that it should be. Defendants al so
poi nt out that regardl ess of the effective date of O dinance
2013-28, the requirenment for a CO had been in existence since
the original Odinance 2013-17, which becane effective June
17, 2013. Wth regard to the tenporary CO, to the extent that
such a claimis actually in the case, Defendants argue that
Plaintiff never inquired about a tenporary CO, and Kilner did
not have any obligation to inform himabout a tenporary CO
Def endants al so argue that Plaintiff has not provided any
proof that an issuance of a tenporary CO woul d have saved the
sale to the original buyer

Before turning to the nerits, the Court nust first
address Defendants’ argunent that Plaintiff |acks standing.

a. Whether Plaintiff has standing

To establish standing, a plaintiff nmust show “(1) an
‘“injury in fact,” i.e., an actual or immnently threatened
injury that is ‘concrete and particularized to the plaintiff;
(2) causation, i.e., traceability of the injury to the actions
of the defendant; and (3) redressability of the injury by a

favorabl e decision by the Court.” National Collegiate

Athletic Ass'n v. Governor of New Jersey, 730 F.3d 208, 218-19

(3d CGr. 2013) (citing Sumers v. Earth Island Inst., 555 U S

10
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488, 493 (2009)). The contours of the injury-in-fact

requi renent, although “not precisely defined, are very
generous.” |d. (citation omtted). “Indeed, all that Article
1l requires is an identifiable trifle of injury, which may
exist if the plaintiff has a personal stake in the outcone of

[the] lTitigation.” 1d. (citing Lujan v. Defenders of

Wldlife, 504 U S. 555, 560 n.l (1992) (noting that to satisfy
the injury-in-fact requirenment the “injury nust affect the
plaintiff in a personal and individual way”)) (other citation
omtted).

The injury sufficient to confer standing is particularly
rel axed where the allegation asserts a violation of a
constitutional right. As the Suprene Court recently noted,
there is a well-established historical distinction between
efforts to vindicate a public right, for exanple a violation
of a regulatory statute, and a private right such as a

constitutional tort. See Spokeo, Inc. v. Robins, 136 S. C.

1540, 1551 (2016). The latter requires a hei ghtened show ng
of standing in order to avoid entangling the courts in policy
di sputes or to enlist the courts in the enforcenent of
statutes where a private right of action is unclear and the
har m hypot heti cal. Such disputes are not cases or
controversies with the neaning of Article Ill and are best

left to the discretion of the rel evant executive branch

11
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agenci es that adm nister and enforce regul atory statutes.

In contrast, a plaintiff alleging a violation of a
private right need only neet a | essened neasure of standing.
This is because violations of certain private rights are
actionabl e even in the absence of actual danages, where the
harmis intangi ble such as defamation, or where damages are

difficult to calculate. See Spokeo, 136 S. C. at 1551 (“In a

suit for the violation of a private right, courts historically
presuned that the plaintiff suffered a de facto injury nerely
from having his personal, legal rights invaded. . . . Mny
traditional remedies for private-rights causes of action
are not contingent on a plaintiff’s allegation of damages
beyond the violation of his private legal right.”). As
Justice Thomas noted in his concurrence in Spokeo, one of the
cl earest exanples of this is an allegation of a violation of a
constitutional right where a denonstrated violation warrants
an award of nom nal danages even in the absence of actua
damages. Spokeo, 136 S. C. at 1552 (Thomas, J., concurring).
The absence of econom ¢ harm shoul d not shield a governnent
official who violates his oath and breaches the duty he owes
to a citizen to act according to the Constitution.

Plaintiff in this case has asserted a violation of a
private right and the economc injury he alleges steming from

enforcenent of the challenged Ordinances is sufficient to

12
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confer standing to pursue substantive due process clains

agai nst Defendants. The Ordi nances provide that they apply to
an “Owner” of a residential property. The original Odinance
2013-17 requires a witten application for a certificate of
occupancy “by owner or his/her agent” prior to any sale of a
residence. (Docket No. 47-2 at 6.) The definition of “Omner”
is: “The person who owns, purports to own or exercises contro
over any residential property.” (l1d.) Defendants do not

di spute that Plaintiff exercised control over his

i ncapaci tated nother’s hone, and that he has clained an injury
relating to that status. Thus, by the very definition of
“owner” in the Ordinances at issue, Plaintiff has a persona
stake in his nother’s house and an interest in not having his
substantive due process rights violated.”

Def endants argue that also fatal to Plaintiff’s standing
is his inability to establish any injury. Plaintiff alleges
that he suffered nonetary damages for the cost of repairs,
mai nt enance, and property taxes he woul d not have incurred but
for Defendants’ constitutionally inpermssible application of
the CO Ordi nances which caused the sale to fall through with

the original buyer. Plaintiff further alleges damages for

"The Court notes that the Plaintiff brings his clains both in
his own nanme and as the personal representative of his nother
who was inconpetent at the tine this action was instituted.

13
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bl ood pressure el evation, weariness, |oss of sleep, anxiety,
depression, enotional distress, nental anguish, and di m nution
in the quality of tinme spent with his nother due to trying to
pretend all was well with her hone. Defendants counter that
Plaintiff’s professed danages are unsupported, and even
accepting Plaintiff’s calculation of his expenditures, at npst
Plaintiff suffered is a de mininmus |oss of $815 when
subtracting his expenditures with the $20,000 increased sal e
price over the original buyer’ s offer

As Justice Thomas observed in Spokeo, the viability of
action to vindicate a private right, such as Plaintiff’s
clainms here, are not contingent upon the establishnment of
damages beyond the alleged violation itself. Defendants’
argunments about Plaintiff’s |lack of damages mss the mark with
regard to the standing issue.8 Thus, it is clear that
Plaintiff has standing, both in his personal and
representative capacity, to bring his constitutional clains
agai nst Def endants.

b. Plaintiff’s due process clains
The next issue to be addressed is one of law. Before

turning to the substance of Plaintiff’s due process clains,

8Utimtely, however, the extent of Plaintiff’s danages is a
moot issue since Plaintiff’'s constitutional clains are
unavai |l i ng.

14
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the Court nust first determne what |aw was in effect at the
time Plaintiff contacted Kilnmer, and then determ ne whet her
Plaintiff has presented sufficient issues of material fact to
wi t hstand Defendants’ sunmary judgnment notion.
i What |aw was in effect on when Plaintiff
contacted Kil nmer on February 27, 2014

Prior to June 17, 2013, the Borough of Palnyra did not
require a homeowner to obtain an inspection and a certificate
of occupancy fromthe Borough when an owner wi shed to sell his
or her honme. The original Odinance requiring a CO before a
resi dence could be resold and occupi ed was O di nance 2013-17
i ntroduced on May 20, 2013 and adopted on June 17, 2013. This
Ordinance required that a residence could not be sold until a
CO was first obtained fromthe Housing Departnent. (Docket
No. 47-2 at 6.) The Odinance al so provided that the Housing
Departnment “may issue a tenporary certificate of occupancy in
appropriate cases and nmay, in such instances, grant up to 90
days to correct violations . . . .” (ld. at 7.)

That O di nance was anended by Ordi nance 2013-25, with an
effective date of Cctober 1, 2013.° Relevant to the case here,

section 3C of Ordinance 2013-17 was anmended to provide:

9Ordi nance 2013-25 was introduced on August 5, 2013, and
opened for public comment on August 19, 2013. (Docket No. 47-
4.)

15
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“Al t hough a residence may be sold without the issuance of a
certificate of occupancy or a tenporary certification of
occupancy, the residence may not be occupied for residentia
pur poses prior to the issuance of the certificate of occupancy
or a tenporary certificate of occupancy.” (Docket No. 47-4 at
5-6.)

O di nance 2013-28 further anmended the original O dinance
2013-17, and incorporated the amendnents of Ordi nance 2013- 25.
This Ordi nance, adopted on Novenber 4, 2013, becane effective
as of February 1, 2014. (Docket No. 47-5 at 5 and 6.) The
only change in Ordinance 2013-28 relevant to this case rel ates
to tenmporary COs. O dinance 2013-28 deleted the first
sentence of section 4 in Ordinance 2013-17 and replaced it
with two new sentences which provide that the Housing
Departnment “may issue” a tenporary CO “in appropriate cases
provi ded that the owner presents a corrective plan to rectify
the violations within a reasonable period,” and the tenporary
CO “may be issued for 90 days, and may be extended up to 90
days if progress is shown . . . .” (Docket No. 47-5 at 5.)

Plaintiff argues that none of these Ordi nances were in
ef fect when he contacted Kil ner on February 27, 2014 because
they were “on hold” at the request of the mayor. He bases his
argunment on the Borough’s website, which provided: “Attention

Honeowners: thinking of selling your home? Effective April 1,

16



Case 1:16-cv-00423-NLH-AMD Document 70 Filed 04/27/18 Page 17 of 30 PagelD: 1233

2014, Certificate of Cccupancy inspections (on existing hone
re-sales) are now required.”10 (Docket No. 55-11 at 2-4.) The
website then related the history of Odi nance 2013-17, but
st at ed:
On Thur sday, Septenber 12th however, Mayor Karen
Scheffler net with noted | ocal REALTOR® and t hen- PHCA
Board nmenber Joan Byrem along with several other |oca
Real Estate agents and other professionals. As a result
of this neeting Mayor Scheffler requested that CO
i nspections be postponed until recomendati ons proposed
by Ms. Byrem can be adopted. This ordinance was on hold
but is now being enforced, effective April 1, 2014.
(1d. at 3.)
Def endants argue that the April 1, 2014 date was a
t ypogr aphi cal error, and February 1, 2014 was the correct
date. Defendants further argue that even though the mayor
requested the CO i nspections be del ayed, any adoption or
anendnent of an Ordi nance woul d have required a public
hearing, a vote by the Borough’s governing body, and
publication in the newspaper. The mayor is not a part of the
adoption or anmendnent process, and the mayor’s request to
del ay the enforcenent of the CO Ordi nances was never subject

to that procedure, and they were therefore never put “on

hol d.”

101t is not clear fromthe record when the information on the
webpage was posted, but the statenent “Effective April 1,
2014,” CO inspections “are now required” suggests it was
posted after April 1, 2014.

17
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The Court finds as a matter of |aw that O-dinance 2013-17
and its amendnents were in effect as of February 27, 2014, the
date Plaintiff contacted Kilnmer regarding his proposed sale.
It is undisputed that the original Odinance 2013-17 was in
effect on June 17, 2013, and anended twice with effective
dates of COctober 1, 2013 (Ordi nance 2013-25) and February 1,
2014 (Ordi nance 2013-28). Plaintiff has also failed to show
how a webpage post, presunptively posted after April 1, 2014,
woul d serve to override the formal process of the Borough’s
governi ng body in enacting ordi nances, including publishing
t he proposed ordi nances in the newspaper and seeking public
comment prior to the ordinances taking effect.1 Plaintiff
admts that no formalities regarding the mayor’s suspensi on-
of -i nspections request were undertaken by the Borough. (Pl’'s
Responsi ve Statenent of Undi sputed Material Facts, Docket No.
55-1 at 6, § 38.)

The best evidence that the O dinance and its anmendnment

were in place is that the parties in this case and the Borough

11 Plaintiff discovered the website posting in February or
March 2015 - well after his February 27, 2014 email to Kil ner,
the repairs, and issuance of the COin Septenber 16, 2014.
This case is not one where Plaintiff relied upon the website
for the Ordinance’s effective date and failed to obtain a CO
prior to the sale of his nother’s house, and was then held
liable for a violation of the Ordinance. That fact pattern
woul d present a very different case with regard to the
webpage’ s role in any due process violation.

18
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in general acted in conformty with them Plaintiff has not
presented any evidence that at sone tinme between the June 17,
2013 effective date of O dinance 2013-17 and the website
posting (a period that enconpasses the tinme Plaintiff sought
to sell his nother’s hone), the Borough stopped conducting CO
i nspections according to the Ordinance at the request of the
mayor and | ocal realtors.

| ndeed, the undisputed facts are to the contrary.
Plaintiff’s own experience shows that the Ordi nances were in
effect and enforced during the relevant tinme period. On
February 27, 2014, Plaintiff contacted the Borough to
determ ne whether an inspection and the issuance of a CO were
required in order to sell his nother’s house, and he was told
it was.12 Plaintiff has provided no evidence that he was the
only owner of a residential property to whomthe Borough
applied the COrequirenent after the date it was purportedly
pl aced “on hold.” To the contrary, Plaintiff has not refuted
Def endants’ evidence that lists the other 18 inspections
performed during this period. (See Docket No. 47-19 at 2-3.)
Thus, the unrefuted evidence shows, as a matter of |aw, that

the original CO Odinance and its anendnents were in effect

12The Court addresses bel ow the issue of Kilner informng

Plaintiff that he required a COto sell his house, when the
Ordinance in effect at the time only required a CO when the
new buyer re-occupied the home, not when the house was sol d.

19
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when Plaintiff contacted Kilmer on February 27, 2014. 13
ii. Plaintiff’s due process clains

Havi ng determ ned the local law in effect during the
relevant time period, the Court now turns to the nerits of
Plaintiff’s due process claim The Due Process C ause of the
Fourteenth Amendnent provides that no state shall “deprive any
person of life, liberty, or property, wthout due process of
law.” U.S. Const. Anend. XIV, 8 1. The Due Process O ause

contains both a procedural and substantive conponent, Anerican

Exp. Travel Related Services, Inc. v. Sidanon-Eristoff, 669

F.3d 359, 366 (3d Gr. 2012), and Plaintiff in this case has
asserted clains for violations of his substantive due process
right. To prove a substantive due process claim a plaintiff
must show. (1) he was deprived of a protected property
interest; and (2) a state actor acted with a degree of

cul pability that shocks the conscience. Chainey v. Street,

523 F.3d 200, 219 (3d Cr. 2008); WNaple Prop., Inc. v. Twp. of

Upper Providence, 151 F. App’'x 174, 179 (3d Cr. 2005)

3Plaintiff contends that it is in dispute whether Odinance
2013-28 |l eft undisturbed the core provisions of Odinance
2013-17, such that inspections and the issuance of a CO were
required prior to the re-occupancy of any resold property (as
opposed to prior to any sale). (See Plaintiff’s response to
Def endants’ Statenment of Undisputed Facts, at 2-3.) Plaintiff
does not further elaborate on this contention or how it
affects his clains. There is no |legal or factual support for
this contention and the Court rejects it as neritless.
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(finding consci ence-shocki ng behavi or where the m sconduct
i nvol ves corruption, self-dealing, or a concomtant
i nfringenment on other fundanental individual l|iberties); see

al so Losconbe v. Gty of Scranton, 600 F. App’x 847, 852 (3d

Cir. 2015) (“As to the substantive due process claim we note
that different standards govern dependi ng on whether an
i ndi vi dual challenges a |l egislative act or a non-|egislative

state action.” Conpare Am Express Travel Rel ated Servi ces,

Inc. v. Sidanon-Eristoff, 669 F.3d 359, 366 (3d Cir. 2012)

(“I'n a case challenging a legislative act . . . the act nust

wi thstand rational basis review.”), with Evans v. Sec'y Pa.

Dep't of Corr., 645 F.3d 650, 660-62 (3d Cir. 2011) (applying

a “shock the contenporary consci ence” test because the
chal | enged conduct was non-1|egi sl ative action)).

Having rejected Plaintiff’s contention that his
substantive due process rights were viol ated because O di nance
2013-17 as anended was “on hold” until April 1, 2014, we turn

to his other two argunents. 14

4Even if the CO Ordi nances were “on hold” when Plaintiff
attenpted to sell his nother’s honme to the original buyer, his

claimwould still fail because the Borough's enforcenent of
t he Ordi nances cannot be deened “egregi ous” or “conscience-
shocking.” Kilnmer testified she was acting in good faith

conpliance with [ocal |aw having never been inforned of any
suspensi on of the CO Ordinances. Not only does Plaintiff not
refute this testinony he adopts it as part of his notion to
add clainms against Gural for an alleged failure to inform

Kil mer of the hold on the CO Ordinances. (Docket No. 54-1 at
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First, the Court construes Plaintiff’s subm ssions to
argue that Kilnmer’s failure to informhimthat he could not
sell the house without a CO and that a CO was only required
before the buyer reoccupied the honme, violated his substantive
due process rights. Second, Plaintiff contends by way of his
proposed first anended conplaint that, even assum ng the
O di nances were in effect when he contacted Kilnmer, she failed
to notify himof the Ordinances’ option of obtaining a

tenporary CO which would have saved the sale and elim nated

3, 1 29.) Moreover, Kilnmer’'s inspection of Plaintiff’s hone,
and the inspection of 18 other homes during this tine period,
even if they occurred during a tenporary suspension of
enforcenment of the CO Ordi nances, served an inportant public
policy. As the governing body of the Borough of Pal nyra
explained it “intend[ed] by the adoption of this Odinance to
ensure that all residents live in decent housing that neets
the standards set forth by applicable codes, regulations and
statutes.” (Docket No. 47-2 at 5.) Kilmer’'s efforts to
pronot ed decent housing to all of its residents, even if she
did so unwittingly while the Ordinances were “on hold,” cannot
be found to shock the conscience, particularly when there are
no allegations that Kilnmer was acting in her self-interest or
engaged in corruption. See, e.g., Eichenlaub v. Township of

| ndi ana, 385 F.3d 274, 286 (3d G r. 2004) (where property
owners asserted that “zoning officials applied subdivision
requirenents to their property that were not applied to other
parcel s; that they pursued unannounced and unnecessary

i nspection and enforcenent actions; that they del ayed certain
permts and approvals; that they inproperly increased tax
assessnments; and that they naligned and nuzzl ed” them the
court finding that such alleged conduct did not pass the
“shocks the conscience test,” especially where there was no

al l egation of corruption or self-dealing, the local officials
were “not accused of seeking to hanper devel opnent in order to
interfere with otherwi se constitutionally protected activity
at the project site,” or there was sone bias against an ethnic

group) .
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his expenditures for repair, maintenance, and property taxes.
The Court concludes that Plaintiff has failed to raise
di sputed issues of material fact on either theory sufficient
to defeat summary judgnent, even when view ng the evidence in
the light nost favorable to Plaintiff.

To the extent that Plaintiff concedes that the CO
Ordi nances were in effect but those Ordinances did not require
himto obtain a COprior to sale, only prior to the re-
occupation of the residence, we assune a factfinder would
agree that Kilner failed to informhimof this option, which
was provided in the first anmendnent to the original Odinance
effective Cctober 1, 2013.1 Plaintiff has provided no proof,
however, other than Plaintiff’s own statenents, that the
ori ginal buyer would have proceeded with the sale without a CO
at the time of closing. To the contrary, Plaintiff clains
that the buyer wanted a quick sale and to nove into his
nmot her’ s house “as is.” Even though O di nance 2013-25

permtted Plaintiff to sell his hone without a CO, no new

5Pl aintiff emailed Kilner, stating, “I have a potential buyer
[for his nother’s house] who is very interested in a quick
purchase. W believe we need to get an inspection done for a
CO?” Kilmer responded to Plaintiff, “W now require a housing
i nspection for resale.” (Docket No. 55-9.) Based on this
emai |l the Court accepts as true that Kilmer did not inform
Plaintiff that he could have sold his hone without a COwth

t he new owner responsible for obtaining a CO prior to noving
in, as set out in the Odinance effective as of Cctober 1,
2013.
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buyer coul d have noved into the home until the CO was issued.
Plaintiff has not provided any proof that the original buyer
woul d have accepted those terns and woul d have agreed to be
responsi ble for the repairs of the 33 code violations after
the sale and prior to noving in.

In fact, Plaintiff fails to relate nuch detail about the
proposed sale to the original buyer at all, including the
reason why the transacti on was not consunmmated, and only
states that the buyer “just said he’s not interested in the
house anynore, or he’s not going to buy it anynore.” (Docket
No. 47-10 at 9, PI. Dep. 49:12-13.) Thus, even Plaintiff’s
own testinony does not support the prenmi se that the buyer
woul d have been willing to go through with the sale but del ay
occupancy until he repaired the code violations and passed a
subsequent i nspection. 16

A simlar fate doonms any claimregarding Kilner’s failure
to tell Plaintiff about the option of a tenporary CO
Plaintiff has not provided any evidence (1) that Kilnmer had an
i ndependent duty to informPlaintiff about a tenporary CO when

he did not ask about one, and (2) that a tenporary CO would

16 When asked if the original buyer would have bought the hone

when the repairs were done, he responded, “l guess if | had
the repairs done, if I got that CO soon, he would have. But
it was already a nonth went by alnost.” (Docket No. 47-10 at

9, Pl. Dep. 49:16-20.)
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have saved the sale of the hone. The | anguage of the

Ordi nances provides that tenporary COs are discretionary and
“may issue in certain cases.” The tenporary CO woul d give the
owner 60 or 90 days (depending on the Odinance in effect at
the relevant tine) to correct violations, along with
addi ti onal extensions. Even though she was inspecting
Plaintiff’s nother’s honme for a non-tenporary CO, Kil ner
provided Plaintiff with as nuch tinme as he needed to nake the
repairs, which resulted in a four-nonth extension fromthe
original April 30, 2014 deadl i ne.

It is sinply unclear how a tenporary CO woul d have
changed anything. As with the previous argunent, Plaintiff
has not provided any evidence to show that the original buyer
woul d have followed through with the sale, noved in on a
tenporary CO, assuned responsibility for 33 code violations
and submtted to re-inspection. Thus, Plaintiff’s contention
that Kilner’'s failure to informhimof the option of a
tenporary CO does not rise to the level required to prove a
substantive due process violation.

Based on the foregoing, Plaintiff’s clains that
Def endants violated his substantive due process rights by the
enforcenent of the CO Ordi nances and by not offering himthe
option of post-sale, pre-occupancy CO or a tenporary CO are

not supported by the evidence, even when viewed in the |ight
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nost favorable to Plaintiff. Consequently, Defendants are
entitled to summary judgnent in their favor.

2. Plaintiff’s notion to file an anended conpl ai nt

In addition to the clains agai nst Defendants regardi ng
the tenporary CO, Plaintiff seeks to file an anmended conpl ai nt
to add John Gural to the case, re-add Mayor Karen Scheffler to
the case, deemKilnmer, Qural, and Scheffler as policynakers
for the Borough, and assert a Mnell claimagainst the
Borough. 1 Plaintiff’s request, filed on Novenber 6, 2017,
comes over a year after the scheduling order permtted
anendnents or the addition of new parties. (Docket No. 18.)
His notion al so cones al nost seven nonths after the close of
di scovery, which was June 30, 2017. (Docket No. 39.)
Plaintiff’s request to add Scheffler back into the case is his
second attenpt. 18

Despite Plaintiff’s bel ated proposed anmendnent, the
federal rules direct that a court “should freely give | eave”
to a plaintiff to file an anmended conpl aint, “when justice so

requires.” Fed. R Cv. P. 15(a)(2); see also Grayson V.

17Pl aintiff does not specifically cite to Monell in his
proposed anmended conplaint, and Plaintiff did not submt a
brief in support of his notion to file an anended conpl ai nt.
The Court presunes that Plaintiff prem ses his municipa
l[iability claimunder Monell based on the argunents in his
briefs submtted in opposition to the sunmary judgnent

noti ons.

18 See, supra, note 5.
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Mayvi ew State Hosp., 293 F.3d 103, 108 (3d Cir. 2002) (citing

Foman v. Davis, 371 U S. 178, 182 (1962)) (providing that an

amendnent nust be permtted in the absence of undue del ay, bad
faith, dilatory notive, unfair prejudice, or futility of
anendnent). Thus, the Court will address Plaintiff’s notion.
The Courts finds, however, that because such anmendments woul d
be futile, Plaintiff’s notion to file an anmended conpl ai nt
nmust be deni ed.

Plaintiff’s proposed anended conpl aint nodifies his
original conplaint in tw ways: (1) Plaintiff clains that
Gural, Kilnmer, and Scheffler are official policymakers for the
Bor ough, and the Borough is liable for the violation of his
constitutional rights; (2) Plaintiff seeks to add “fal se
[ight” First Amendnent cl ai ns agai nst Scheffler.

For his clains against CGural, Kilner, and Scheffler as
policymakers, Plaintiff clains that Gural inplenented as
Bor ough policy Scheffler’s request to put a hold on the CO
Ordi nances, CGural failed to notify Kilner about the hold,
Kilmer msinfornmed Plaintiff about the need for a CO prior to
sal e as opposed to re-occupation, and Kil mer had a policy of
not informng residents about the option of a tenporary CO
Through these actions as policynmakers, Plaintiff clains that
the Borough is liable for its unconstitutional policies which

violated Plaintiff’s substantive due process rights. (See
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general ly Docket No. 54-1 at 1-14.)

Under Monell v. Dept. of Social Services of Gty of New

York, 436 U S. 658, 694 (1978), “a local government may not be
sued under § 1983 for an injury inflicted solely by its

enpl oyees or agents. Instead, it is when execution of a
government’s policy or custom whether nmade by its | awmakers
or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the
governnment as an entity is responsible under 8§ 1983.”
Liability may be inposed agai nst a nunicipality under Monel
“when the policy or customitself violates the Constitution or
when the policy or custom while not unconstitutional itself,
is the ‘nmoving force’ behind the constitutional tort of one of

its enployees.” Thomas v. Cunberland County, 749 F.3d 217,

222 (3d Gir. 2014) (citations omtted). A policynaker is a
person who is “responsible for establishing final governnent
policy respecting” the activity in question and “whether an
of ficial had final policymaking authority is a question of
state law.” 1d.

Even accepting Plaintiff’s conclusory allegations that
Gural, Kilner, and Scheffler are policymkers for the Borough,
an allegation that Defendants firmy dispute, the other
al l egations to support Plaintiff’s clainms against these

Def endants and t he Borough have been found to be wi thout nerit
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and unsupported by the evidence, as discussed in detail above.
It would therefore be futile to add cl ai ns agai nst these
parties which have al ready been adjudged in their favor.

Wth regard to Scheffler, the Court previously dismssed
Plaintiff’s First Amendnent violation clains against her
(Docket No. 23), denied Plaintiff’s notion for reconsideration
on that issue (Docket No. 37), and then again denied
Plaintiff’s first notion to file an anended conpl ai nt (Docket
No. 65), which attenpted to replead his First Amendnent
claims. The Court does not see any neani ngful changes in his
cl ai nrs against Scheffler fromPlaintiff’s first conplaint to
Plaintiff’s nost recent proposed anended conpl aint. Because
the Court has already dism ssed these sane cl ai ns agai nst
Scheffler, it would be futile to permt Plaintiff to reassert
t hem agai n.

Consequently, Plaintiff’s notion for leave to file an
anended conpl ai nt nust be deni ed.

CONCLUSI ON

The Court does not question the sincerity of Plaintiff’s
assertion that he “went through all this hell” related to the
sale of his nother’'s hone. Selling a famly hone, especially
when the reason for the sale is an ailing inconpetent parent,
is no doubt a stressful and enotional endeavor. And there

seens little doubt that the defendant Borough coul d have done
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a nmuch better job conveying to the public the nmeaning of and
enforcing its ordi nances. But not every governnent msstep is
a constitutional tort.

The record is clear that even if the Borough had told
Plaintiff about the possibility of a tenporary CO or that a
sal e could be consummated prior to re-occupancy, Plaintiff has
of fered no evidence the proposed buyer woul d have acted any
differently than he did. Soneone, whether it was Plaintiff or
a new buyer, would have had to undertake the hassle, expense,
and overall burden of bringing the property up to the standard
of the local code prior to occupancy.

In sum the evidence, even when viewed in the |ight nost
favorable to Plaintiff, does not support his claimthat
Def endants violated his substantive due process rights when
t hey sought to enforce the core provisions of the rel evant CO
Ordi nance. That sane | ack of evidence renders his proposed
anended conplaint futile.

Def endants’ notion for summary judgnent will therefore be
granted, and Plaintiff’'s notion for |eave to file an anended

conplaint will be denied. An appropriate Order wll be

ent er ed.
Dat e: April 27, 2018 s/ Noel L. Hillman
At Canden, New Jersey NOEL L. HI LLMAN, U.S.D.J.
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